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LYNCH Circuit Judge. Tighter environmental regul ations at

times force businesses to try newnet hods and t echnol ogi es t o neet nore
stringent requirenents. Inthis case, one of those technol ogi es fail ed
-- ceram c tubes made by Sai nt - Gobai n I ndustrial Ceram cs Inc. The
t ubes were used by Wl | ons, Inc. in hightenperature heat exchanges,
part of a newsystemto dry wood chips. Inthe ensuinglitigation,
Vel | ons was awar ded somne but not all of what it sought. Saint- Gobain,
inturn, objects tothe amount of Wl |l ons' prejudgnent interest award.
Consequent |y, we exam ne Massachusetts commercial |aw, particularly as
to awar ds of prejudgnent interest. W affirmthe deni al of Well ons’
clai mfor relief under Mass. Gen. Laws ch. 93A and rever se and r emand
on the prejudgnment interest award.
l.

On Novenber 14, 1997, Sai nt-CGobainfiledfor declaratory
relief that it was not |iable under warranties it provided in the
contract sellingthe tubes to Wl lons. Saint-CGobain clainedthat the
breakage was not caused by a defect in the tubes and that, in any
event, Wl lons had fail ed to make a demand for repair or repl acenent as
required by the warranty. Wellons filed a counterclai mfor breach of
warranty and revocati on of acceptance, seeki ng as danages over $1.9
mllion, the full purchase price of the ceram c tubes.

At trial, thejury returned averdict infavor of Wellons on

itswarranty claim findingthat thelimtedrepair and repl acenent



remedy agreed to by the partiesinthecontract failedtofulfill its
essential purpose. The jury awarded Wl | ons $650, 000 i n danages, not

the full purchase price. The jury al sorul ed agai nst Wellons onits
revocati on of acceptance claim The district court deni ed Wl I ons'

cl ai mt hat Sai nt - Gobai n had vi ol at ed Chapt er 93A of t he Massachusetts
Consunmer and Busi ness Protection Act, Mass. Gen. Laws ch. 93A, 88 2,

11. The district court al so awarded Wl | ons prej udgnent interest from
Decenber 31, 1995, the date by which the parties agreed delivery of all

the tubes was conpl et e.

Sai nt - Gobai n appeal ed the district court's prejudgnent
i nt erest award on t he ground t hat such i nterest shoul d be awar ded from
Decenber 8, 1997, the date Wellons filedits claim sincethe date of
breach had not been found by the jury as required by statute. Wl |l ons
cross-appealed fromthe denial of its Chapter 93A claim

1.

We describe the facts as found by the district court or as
agreed to by the parties. Wellons is an Oregon-based conpany t hat
desi gns and bui | ds energy and dryi ng systens for the forest products
industry. Inlate 1992, inresponse to air em ssions regul ati ons,
Wl | ons devel oped a new syst emfor dryi ng wood chi ps, whi ch used hi gh
tenperature air heaters, known as heat exchangers. Wl |l ons contracted
wi t h Georgi a-Pacific Corp. to buildthe energy and dryi ng syst ens of

two | arge prototype facilities that woul d manufacture a ki nd of



bui | di ng panel called oriented strand board. One facility was | ocat ed
in M. Hope, West Virginia, and the other in Brookneal, Virginia.
Wel | ons agreed to supply heat exchangers as part of these systens.
Around April 1993, Mark Chenard, an engi neer for Well ons,
appr oached Kevi n Coston, a seni or applications engi neer for Sai nt -
Gobai n, a ceram cs manuf acturer based in Wrcester, Massachusetts.
Chenard asked Coston about the use of ceram c tubes for the heat
exchangers Wl | ons had agreed t o desi gn. Chenard tol d Cost on and ot her
Sai nt - Gobai n engi neers that the ceram c tubes woul d be exposed to
conbusti on gases wi th an operati ng range of tenperatures between 1600
degrees Fahrenheit at theinlet to 1430 degrees Fahrenheit at the exit
of the tube bank. He al so said that the systemwoul d have an abort
device to prevent tenperatures from exceedi ng 1800 degrees.
Saint-Gobaininitially reconmended its silicon carbide
product, CRYSTAR Chenard told Coston that CRYSTARwas t 00 expensi ve
and woul d put Wel | ons over - budget. Chenard asked, i nstead, about a
| ess expensi ve product. Coston, after investigation, told Chenard
about anitride-bonded silicon carbide product known as ADVANCER t hat
was typicallyusedinroll forminroller hearth kiln applications. He
caut i oned t hat ADVANCER had not been previously used for heat exchanger
t ubes and t hat ADVANCER was nor e por ous t han CRYSTAR, maki ng ADVANCER
nor e suscepti bl e to oxi dati on. But Coston al so suggested that refiring

ADVANCER m ght result ininproved resistanceto oxidation. Utinately,



t he heat exchanger design call ed for CRYSTARtubes to beinstalledin
t he two rows of the heat exchangers where t he hi ghest tenperatures were
expected and for ADVANCER tubes to be installed in the remaining
twenty-six rows. There were additional issues before the parties
actually contracted for the purchase and sale of the tubes.

Because oxi dati on was a concern, that topic was di scussed in
July 1993 ampbng Saint-Gobain, WIllons, and Georgia-Pacific
representatives. Coston had provided Chenard with Saint-Gobain
technical literature about oxidation of silicon carbide naterials|ike
CRYSTAR at t enper at ur e ranges bet ween 1560 degr ees Fahrenheit and 2010
degr ees Fahrenheit, but not with any such |literature about oxi dati on of
nitride-bonded silicon carbide materials |i ke ADVANCER or refired
ADVANCER.

Sai nt - Gobai n wanted to performadditional tests on the tube
materials, and at the July 1993 neetings it was agreed t hat sanpl e
t ubes woul d be inserted in the ductwork at an exi sting Georgi a-Pacific
pl ant i n Ski ppers, Virginia. The energy systemhad been install ed by
Wel I ons but did not enploy the same heat exchanger technol ogy
contenpl ated for the M. Hope and Brookneal facilities. Saint-Gobain
was tol d that the conditions inthe ducts at Ski ppers were equi val ent
to or nore severe than what coul d be expected at the M. Hope and
Brookneal facilities. The first stage of testing at Ski ppers was

concludedinlate 1993, and t he tubes, after renoval, showed no vi si bl e



si gns of deterioration (although Wellons asserts that they di d show
al kali nmetal deposits, i.e., sodium and potassi um conpounds).

CGeorgi a-Paci fic and Wl | ons al so made their own i nvesti gation
of the proposed use of ADVANCER i n the system hiring Dr. Charles E
Sem er, a former university professor and past president of the
Ameri can Ceram cs Society. Dr. Sem er's report dated February 18,
1994, indicated satisfactionwi th the tube material sel ections for the
normal anti ci pated operating tenperatures, but warned t hat the tubes
could fail if exposedto tenperatures above t he nornmal expected range
(1080- 1300 degrees Fahrenheit air tenperatures and 1430- 1600 degr ees
Fahrenheit exhaust gas tenperatures), especially as the tenperatures
appr oached 1800 degr ees Fahrenheit, or i f exposed to rapi d decreases of
t enper at ure caused by exposure to anbient air while the tubes were
still hot (also known as thermal shocking).

On March 10 and 21, 1994, Wl |l ons i ssued purchase orders to
Sai nt - Gobain for ceramic tubes to beinstalledinthe M. Hope and
Br ookneal facilities. The purchase orders included warranties proposed
by Sai nt - Gobai n and specifically negotiated by the parties. Saint-
Gobai n warranted that the ceram c tubes woul d operate wi thout failure
for a period of one year fromthe date of Georgi a-Pacific's acceptance
of the tubes or eighteen nonths from the date of conpleted
instal |l ati on, whi chever was sooner. The warranty provi dedthat inthe

event of breach Saint-Gobain's sole obligation was to replace the



tubes. However, the warranty al so provi ded t hat Sai nt - Gobai n woul d not
be responsible for total or partial failureresultingfromoccurrences
such as i nproper operation, operating conditions beyond those for which
t he pl ant was desi gned, acts of god, etc. Saint-Gobain alsoreserved
theright toreviewoperating data and/ or enpl oy t he servi ces of an
expert third party to determ ne whet her proper operating procedures
were followed during the warranty period and to be given the
opportunity to make any repairs or repl acenent it deenmed r easonabl e and
appropriate to meet the terms of the warranty.

The M. Hope facility began operationin July 1995 and t he
Brookneal facility in December 1995. At a neeting on February 29,
1996, Georgi a-Pacific representatives informed Chenard and Janes
Lashbr ook, a Seni or Applications Engi neer for Saint-Gobain, that
i ncreasi ng i nci dents of breakage of ADVANCER t ubes had occurred: broken
pi eces of the tubes, cracked and wi th hol es, were showi ng upinthe ash
hoppers at both sites. Inthe Spring of 1996, the ceram c tubes began
to fail in substantial nunmbers. By June of 1996, Saint-Gobain
recogni zed that a tide of failures had occurred.

FromMarch until early June 1996, Sai nt- Gobai n enpl oyees
visitedthe facilities, i nspectedthe heat exchangers and fail ed t ubes,
i ntervi ewed Geor gi a- Paci fi c enpl oyees about operating conditions and
any unusual occurrences, and t ook tube sanpl es back to Worcester for

anal ysis. Saint-CGobain's |aboratories reportedinconclusiveresults as



to the causes of the failure of the tubes. |Its marketing manager
i nformed Chenard t hat Sai nt-CGobain still didnot knowwhat was causi ng
the tubes to fail.

There was conflicting expert testinony as tothe causes of
failure. Wellons' expert w tness opi nedthat sodi umand potassi um
conpounds i n t he conbusti on gases oxi di zed the material. |ncontrast,
Sai nt - Gobai n' s expert w tness found t he cracki ng patterns inthe tubes
to be consi stent with thermal shocking and the cristobalitelevelsto
be consi stent with exposureto tenperatures inexcess of 1800 degrees
Fahrenheit -- the antici pated top potential tenperature of the systens.

On June 26, 1996, Chenard i nforned Sai nt-CGobainthat all the
ceramc tubesintheunits at M. Hope and Brookneal woul d be repl aced
wi t h netal tubes and demanded a refund to Wel |l ons of nore than $1.9
mllion, the full purchase price of the tubes. Renoval of the tubes
began | ater that year.

.

Sai nt - Gobai n appeal s the district court's decisionto award
Wl | ons prej udgnent i nterest fromDecenber 31, 1995, the date by whi ch
delivery of all the tubes was conpl ete. Well ons cross-appeal s the
di smi ssal of its clai mof unfair or deceptive busi ness practi ces under
Mass. Gen. Laws ch. 93A

A. Prejudgnment Interest Under Mass. Gen. Laws ch. 231, § 6C

The di strict court awarded Vel | ons prejudgnent interest from



the date of delivery of the tubes (Decenmber 31, 1995), which the
di strict court equated with the date of breach of warranty, rather than
fromthe date Wellons filedits claims inthis action (Decenmber 8,
1997). Wereviewthe district court's |egal conclusions de novo. See,

€.0., Industrial Gen. Corp. v. Sequoi a Pac. Sys. Corp., 44 F. 3d 40, 43

(1st Cir. 1995).
The district court appliedthe Massachusetts prej udgment
interest statute, Mass. Gen. Laws ch. 231, 8§ 6C,! which provides that

I nall actions based on contractual obligations,
upon a verdict, finding or order for judgnment for
pecuni ary damages, interest shall be added by t he
clerk of the court tothe anmount of damages, at
the contract rate, if established, or at therate
of twel ve per cent per annum fromthe date of
t he breach or demand. If the date of the breach
or demand i s not established, interest shall be
added by the clerk of the court, at such
contractual rate, or at the rate of twel ve per
cent per annumfromthe date of the commencenent
of the action .

Mass. Gen. Laws ch. 231, 8 6C. The statute requires that where the
dat e of the breach or demand "i s not establ i shed" prejudgnment interest
nmust be awarded fromthe date the clai mwas filed. Here, Wllons never
sought ajury determ nati on on the date of breach. The di strict court

concl uded, however, that "t he date of breach can be establi shed from

t he undi sputed facts." Saint-GobainlIndus. Ceranmics Inc. v. Wl |l ons,

1 In a diversity action, such as the present one, state |aw
must be applied in determ ning "whether and how nmuch pre-judgnent
i nterest should be awarded.” Fratus v. Republic Western Ins. Co.,

147 F.3d 25, 30 (1st Gir. 1998).
10



Inc., 98 F. Supp. 2d 117, 118 (D. Mass. 2000). Specifically, the court
found t hat "tender of delivery was nade no | ater t han Decenber 31,
1995, t he dat e of commencenent of operations at the Brookneal facility
and t hat prejudgnent interest should accrue fromthat date.” 1d. It
t hus concluded that as a matter of |aw the date of breach of
contractual warranties under section 6Cis the date of tender of
del i very.

Sai nt - Cobai n argues that the district court erred because t he

Massachusetts Suprene Judicial Court's decisioninDeerskin Trading

Post, Inc. v. Spencer Press, Inc., 495 N E. 2d 303 (Mass. 1986),
establishes a bright-linerule that, in the absence of a specific
finding by the trier of fact, prejudgnment i nterest nust be assessed
fromthe date of filing, even where the evidence i s arguably sufficient
to establish breach or demand at an earlier date. See id. at 308.
I n Deerskin, the SJC affirmed an award of prejudgnment
interest to Spencer Press onits counterclai mfromthe date that the
countercl ai mwas fil ed since the date of breach or denmand had not been
established at trial. |d. The SICheld that establishingthe date of
breach or demand "is a determ nation for thetrier of fact, and, where
trial has proceeded before ajury, neither the judge nor an appel |l ate
court can make such a determ nation.” |d. The SJC concl uded t hat
t here had been no finding as to the date of breach or demand, nor had

Spencer Press objectedtothe judge'sfailuretoinstruct thejuryto

11



sofind. ld.; see also Karen Constr. Co. v. Lizotte, 484 N. E. 2d 1011,

1015 (Mass. 1985) ("The date of an al |l eged breach i s a questi on of fact
for thetrier of fact . . . . Neither this court nor thetrial judgeis
permttedto determ ne when t he breach occurred.") (internal citations
onm tted).

Wl | ons argues that here, in contrast toDeerskinwherethe
dat e of demand seened to be in di spute, see 495 N. E. 2d at 305-06, the
dat e of breach or demand was essentially admtted by the partiesinthe
pl eadi ngs. Wel |l ons argues t hat because (1) the parties agreed asto
t he dat e of delivery (conpl ete by Decenber 31, 1995), and (2) the date
of delivery is tantanount to the date of breach of warranty for the
tubes, (3) the date of breachis therefore "established" withinthe
nmeani ng of section 6C, notw t hstandi ng t he absence of a specific jury
finding on point. Wellons maintains that Deerskinrequires a separate
finding by thetrier of fact only where the date of breach or demand i s

actual ly i n di spute or otherw se anbi guous. . Karen Gonstr. Co., 484

N. E. 2d at 1012-14 (pre-Deerskin casereferringto "alleged date of
breach” in di spute invol ving owner's refusal to pay buil der bal ance on
several installnments of contract; concl udi ng t hat date of breach had
not been established at trial and awar di ng prej udgnment i nterest from

date conplaint was filed); Gaves v. RM Packer Go. 702 N. E. 2d 21, 29

(Mass. App. . 1998) (post-Deerskin case where there was no adm ssi on

as to the date of breach of oral contract to repair and maintain

12



under ground st or age t ank; uphol di ng award of prejudgnment interest from
date of commencenent of the action).

| n Deerskin, the SICestablished a bright-1linerule mandati ng
an awar d of prejudgnment interest under the statute fromthe date of
commrencenent of the acti on where "t he demand of breach or demand i s not

established.” 495 N. E. 2d at 308 (enphasi s added) ; see al so Si egel v.

Kepa Hones Corp., No. 9646, 2000 W. 798639, at *4 (Mass. App. Div. June

15, 2000) (parties agree that prejudgnment interest nust be assessed
fromdat e of demand, not fromdate of apparent contract breach, absent
any specific finding by the jury). Wile we agree that a date of
breach can be est abl i shed by agreenent of the parties (point one of
Wellons’ syllogism, there was no such agreenent here.? Mre
inportantly, it isfar less certainthat thelegal proposition (point
two of Wellons’ syllogism is correct. W are being asked here
essentially to carve out a general exceptiontoDeerskinfor breach of
warranty cl ai nms.

Vi | e Massachusetts may one day chose to adopt the U. C. C.
rul e that the date of breach of warranty i s the date of delivery of the

goods for purposes of awardi ng prejudgnent i nterest under section 6C

2 Wel | ons argues that Saint-Gobain admtted the date of
breach in its pleadings to the district court, and should be held to
t hat adm ssion under the principles and policies governing the
Federal Rules of Civil Procedure. All Saint-Gobain admtted,
however, was the date of delivery; what Wellons calls Saint-Gobain's
"adm ssion" as to the date of breach could nore accurately be
descri bed as Wellons' own conclusion of |aw, which we do not adopt.

13



it has yet todo so. And we, as afederal court, will not depart from
Deerskinto craft such a newrul e, ®a decisionthat invol ves conpeti ng
policy considerations better left tothe state. W outline some of
t hose conpeting consi derations.

Section 2-725(2) of the U C. C providesinrelevant part that
"[a] breach of warranty occurs when tender of delivery is nade, except
t hat where awarranty explicitly extends to future performance of the
goods and di scovery of the breach nust await the tine of such
performance t he cause of acti on accrues when t he breach is or should
have been di scovered.” U C. C § 2-725(2); Mass. CGen. Laws ch. 106, 8§
2-725(2) (adopting U.C.C. 8 2-725(2)). Assum ng arguendo t hat t he
section applies, this provisiondescribes when a breach of warranty

claimaccrues for statute of limtations purposes. See WIlson v.

Hammer Hol dings, Inc., 850 F.2d 3, 4-5 (1st G r. 1988); Bay St at e- Spray

& Provi ncet own St eanship, Inc. v. Caterpillar Tractor Co., 533 N. E. 2d

s Wellons relies on Liberty Miutual Ins. Co. v. Continental
Cas. Co., 771 F.2d 579 (1st Cir. 1985), a pre-Deerskin case
interpreting Massachusetts |law and affirm ng an award of prejudgment
interest on the paynment of |legal fees fromthe date the fees were
paid and not fromthe (earlier) date of alleged breach by the
i nsurance conpany of its duty to pay. See 771 F.2d at 583-85.
However, in Liberty Mutual Ins., the court did not, as Wellons
suggests, carve out an exception to the plain | anguage of section 6C
but rather concluded that the dates the | egal fees were paid -- that
is, the dates of the actual injury -- were essentially equivalent to
the dates "of demand" under the statute. See id. at 584.

14



1350, 1353, 1355 (Mass. 1989).4 There nay be very sound reasons for not
using astatute of limtations trigger provisionfor breach of warranty
claims inorder to establishthe "date of breach” as a matter of | aw
for purposes of cal cul ati ng prejudgnent interest under section 6C.
| ndeed, in Deerskin, prejudgnent interest was assessed fromthe (| ater)
date of the filing of the counterclai meven though that clai mhad
presumably accrued for statute of linitations purposes upon the
(earlier) date of delivery of the defective sal es catal ogs and
acconmpanyi ng order forms.

Furthernore, maki ng t he date of delivery the date of breach
for prejudgnent i nterest purposes would, at | east i n sone instances,
contravene section 6C sintent toavoidwndfallsto plaintiffstothe

ext ent they have not actually incurredaloss. InSterilite Corp. v.

Continental Cas. Co., 494 N. E. 2d 1008 (Mass. 1986), a pre-Deerskin

case, the SJCstated that it woul d not adopt the literal neani ng of
section 6C"w thout regard for [its] purpose and history." [d. at
1009. Although section 6C did away with the common | aw rul e of
cal cul ati ng prejudgnent i nterest based on whet her t he danages wer e
| i qui dated or unliquidated, the statute retained the rule's basic

pur pose, which was "to conpensat e a damaged party for the | oss of use

4 The Official Comment to U C.C. § 2-725 states that its
purpose is "[t]o introduce a uniformstatute of limtations for sales
contracts, thus elimnating the jurisdictional variations and
provi di ng needed relief for concerns doing business on a nationw de
scale." U CC 8§ 2-725, cnt.

15



or unl awful detention of noney." 1d. at 1011 (quoti ngPerkins School

for the Blind v. Rate Setting Conmin, 423 N E. 2d 765, 772 (Mass.

1981)). The SJCconcl uded t hat prejudgnent interest under section 6C
was due fromthe date Sterilite was actual |y deprived of use of its
noney by payi ng the | egal expenses, and t hat any ot her rul e "woul d
result inawndfall" to Steriliteincontraventionof the statute's

pur pose. ld.; see also Liberty Mut. Ins., 771 F.2d at 584-85

(consistent with equitabl e purpose of section 6Cto award prej udgnent
i nterest on |l egal fees defendant was supposed to have pai d fromdate
those fees were actual ly paid, and not fromthe earlier date when
def endant indicatedit was not obligatedto pay them.> On the other
hand, Wl | ons’ proposedrul eis easy to adm nister and provi des a gr eat
deal of certainty, and certai nty has consi derabl e val ue t o t he busi ness

comruni ty.

5 Here, awardi ng Wellons prejudgnment interest fromthe date
of delivery risks the type of windfall cautioned against in
Sterilite. For exanple, it is unclear exactly when Wellons incurred
the costs of replacing the ceram ¢ tubes, though it is clear that
Wel l ons did not incur those costs until sonetinme after delivery. 1In
addition, the record does not indicate what portion of the cost of
replacing the tubes was payed by Wellons and what portion was paid by
CGeorgi a-Paci fic under their allocation agreenment. Although Well ons
claims its "loss" of the nobney occurred when it decided to purchase
the original tubes, and not when it |ater paid for replacenent tubes,
it does not necessarily follow that this was the "l oss" the jury
conpensated Wellons for in its damage award. |Indeed, if the loss the
jury had in mnd was the original purchase price of over $1.9 mllion
-- the anount of damages sought by Wellons -- the jury's award
presumably woul d have reflected as much. Instead, the jury awarded
Wel | ons $650, 000, a sum nmuch closer to the $620,000 it was estimted
to have cost to replace the defective tubes.

16



The di strict court reliedonthe pre-Deerskin decisionin

United CaliforniaBank v. Eastern Muntain Sports, Inc., 546 F. Supp.

945 (D. Mass. 1982), aff'd, 705 F.2d 439 (1st Cir. 1983). That was a
federal case attenpting to predict Massachusetts | aw. Uni ted

California Bankis distinguishable on at | east two grounds. First,

United CaliforniaBank was a benchtrial, not ajurytrial, andsoin

t hat sense renmai ns consi stent withDeerskin's requirenent that the date

of breach or demand be establi shed by thetrier of fact. See Deerskin,

495 N. E. 2d at 308. Accord Alperin v. Eastern Snelting & Refining

Corp., 591 N.E. 2d 1122, 1126 (Mass. App. Ct. 1992) (upholdingtri al
judge's findings as to prejudgnment interest awarded on breach of
contract clain). Second, awardi ng prejudgnent i nterest fromthe date

of delivery inUnited CaliforniaBank didnot, asit could do here,

create a potential windfall because there the goods were in fact
defective ondelivery, and sothe rel evant | oss was i ncurred at t hat
tinme.

The district court erred in awardi ng Wel | ons prej udgnent
interest fromthe date of delivery (Decenber 31, 1995), and prej udgnent
i nt erest shoul d be awarded fromthe date Wl lons filedits counterclaim
(Decenber 8, 1997).

B. Chapter 93A d aim

Wel | ons appeal s the district court's determ nation that

Sai nt - Gobai n did not commt unfair or deceptive busi ness practices

17



under Chapter 93A.°6
We reviewthe district court's findings of fact for cl ear

error and its concl usi ons of | awde novo. See, e.d., Conmerci al Union

Ins. Co. v. Seven Provinces Ins. Co., 217 F. 3d 33, 40 (1st G r. 2000);

Arthur D. Little, Inc. v. Dooyang Corp., 147 F. 3d 47, 54 (1st Cir.

1998). "Although whether a particul ar set of acts, intheir factual
setting, isunfair or deceptiveis aquestionof fact, the boundari es
of what may qualify for consideration as a c.93A violation is a

guestion of law. " Commercial Union Ins., 217 F.3d at 40 (quoting

Schwanbeck v. Feder al - Mogul Corp., 578 N E. 2d 789, 803-04 ( Mass. App.
Ct. 1991)).

Section two of Chapter 93Amakes it unl awful to engage in
"[u] nfair methods of conpetition and unfair or deceptive acts or
practices inthe conduct of any trade or comrerce."” Mass. Gen. Laws
ch. 93A, 8 2. Section 11 extends section 2's general protectionto
commercial parties. 1d. ch. 93A, 8 11. "The objecti onabl e conduct
must attain alevel of rascality that woul d rai se an eyebr ow of soneone

inuredto the rough and tunbl e worl d of cormerce.” Canbridge Plating

Co. v. Napco, Inc., 85 F. 3d 752, 769 (1st Gr. 1996) (quotingLevi ngs

v. Forbes & VWallace, Inc., 396 N. E. 2d 149, 153 (Mass. App. Ct. 1979));

6 Wel |l ons seeks only that this court reverse the district
court's dism ssal of its Chapter 93A claimand remand for
determ nation of an award of attorneys' fees and costs under section
11 of Chapter 93A.

18



see al so Commercial Unionlns., 217 F. 3d at 40 ("W focus on the nature

of the chal | enged conduct and on t he pur pose and effect of that conduct
as thecrucial factorsinnmakinga G L. 93Afairness determ nation.")

(quoting Massachusetts Enpl oyers Ins. Exch. v. Propac-Mass, Inc., 648

N. E. 2d 435, 438 (Mass. 1995)). While Chapter 93A "was desi gned to
encourage nore equitable behavior in the marketplace and i npose
liability on persons seekingto profit fromunfair practices, . . . .
[it] does not contenpl ate an overly preci se standard of ethical or

noral behavior." Arthur D Little, 147 F.3d at 55 (i nternal quotation

marks and citations omtted). Nevertheless, it is clear that "Chapter
93Aliability my exist if the defendant's conduct falls 'w thin at
| east t he penunbra of sonme common-1|aw, statutory, or other established

concept of unfairness' or is'imoral, oppressive or unscrupul ous.

PMP Assoc., Inc. v. G obe Newspaper Co., 321 N. E. 2d 915, 917 ( Mass.

1975), quoted in Canbridge Plating, 85 F.3d at 769; see al so VMark

Software, Inc. v. EMC Corp., 642 N E. 2d 587, 595 (Mass. App. Ct. 1994).

A breach of warranty al one does not necessarily giveriseto
a Chapter 93Aviolation. "Rather, the question of liability under
[ Chapt er 93A], when a breach of warranty is all eged to be an unfair or
deceptive act, nust be resol ved by reference to general principles of
liability under 8 11 [of Chapter 93A], which are discussed in

[ Massachusetts case law." Knapp Shoes, Inc., v. Syl vani a Shoe M g.

Corp., 640 N.E.2d 1101, 1106 (Mass. 1994).
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The district court concluded that Saint-Gobain had not
vi ol at ed Chapter 93A, notw thstanding the jury's breach of warranty
determ nation. The district court acknow edged t hat Massachusetts
courts have found i nducenent to purchase goods of "dubious reliability
for the i ntended purpose" a viol ation of Chapter 93A VMark, 642 N. E. 2d
at 597, and "[d]elivery of a defective product wi thout revealingthe
defects, tothe extent they are known and material" al so a vi ol ati on of
Chapter 93A, id. at 596-97. The district court, however, rejected
Wl | ons' contention that Saint-Gobain had i nduced it to purchase
ceram c tubes by of feri ng an express warranty whil e know ng t hat t he
t ubes were of dubious reliability or unfit for their intended purpose.
The court al so concl uded t hat Wel | ons had fail ed to showthat, at the
ti me of delivery, Saint-Gobai n knewor shoul d have known of a probl em
that woul d |'i kely cause the tubes to fail or that the tubes were of

dubious reliability. &. WS. Qunmmngs Realty Trust v. HPGInt'| Inc.,

__F.3d __, No. 00-1842, 2001 W. 274656, at *9 (1st Cir. Mar. 22,
2001). In part, these concl usions were based onthe district court’s
assessnment of the credibility of the w tnesses.

Vel | ons now ar gues t hat Sai nt - Gobai n twi ce vi ol at ed Chapt er
93A: first, by inducing Well ons to buy a product about whi ch Sai nt -
Gobai n had grave doubts by conceal i ng t hose doubts and by giving a

per formance warranty; and second, by repudiatingthelimtedrelief it

had prom sed to give if and when the product failed, instead "stringing
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Wl | ons al ong” unti| Wl |l ons' customer demanded renoval of all ceramc
t ubes, requiring Wellons to i ncur the cost of repl acenent and forcing
Wel l ons into court for any recovery. Wellons' nain argunent is that
evenif thedistrict court was correct inall of its factual findings,”’
t hose findi ngs conpel a concl usi on that Sai nt- Gobain vi ol at ed Chapt er
93A.

1. Conceal nent of Doubts about Refired ADVANCER

Wel | ons argues that the Massachusetts Appeals Court's

deci sion in VMark, supra, requires, based on the existence of ten

el ements, afinding of Chapter 93Aliability here. W have carefully
revi ewed t hese argunents and reject them This caseis factually
di stingui shabl e fromvMark. There, VMark had, inter alia, failedto
nmenti on past problems withthe software it was |licensingto EMC when
t hat software was used with the particul ar hardware cont enpl at ed by
EMC. See 642 N. E. 2d at 592. VMark never explicitly conmuni cated to
EMC any of these problens; it i nstead assured EMCthat "t here woul d be

no serious perfornmance or conversion problens.” 1d. Moreover, VMark

! Vel | ons says two of the district court’s findings are not
supported by the evidence. W disagree. Those two findings relate
to the anount of tinme Georgia-Pacific actually waited before opening
the access doors to the ceram c tube bank section, whether that tine
was too short, and whether such conduct could have led to thernal
shocking of the tubes. Even if wong, the findings would not alter
the outcone on the Chapter 93A claimsince they relate primarily to
the question of Saint Gobain's liability on the breach of warranty
claimrather than to the allegations of deceptive or unfair conduct
under Chapter 93A.
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encouraged EMCto act qui ckly by offering EMCa twenty percent di scount
onthelicensefeeif it signedthe agreenent before a certain date.
1d.

Here, in contrast toVWark, Saint-CGobai n never nmade gl ow ng
or unqualified recomrendati ons about the ability of the tubes to
performinthe prototype facilities. Uncertainties -- which Saint-
Gobai n rai sed at the outset -- were openly di scussed and were wel | -
known to Wl | ons and t o Georgi a-Pacific. Saint-GobaintoldWlIons
fromt he begi nning t hat refired ADVANCER had not previ ously been used
for heat exchangers, |let alone the type anticipated at the M. Hope and

Brookneal facilities. Cf. Underwood v. Risman, 605 N. E. 2d 832, 835

(Mass. 1993) ("There is no [Chapter 93A] liability for failingto
di scl ose what a person does not know. "). Sai nt - Gobai n al so
communi cated its concern t hat ADVANCER was nor e por ous t han CRYSTAR.
Sai nt Gobai n's proposal to use CRYSTAR-- which it was nore confi dent
woul d performw thout failure -- was rejected by Wel |l ons for cost
reasons. Saint-Gobain al sowanted to performadditional tests onthe
tube materials, and, foll ow ng di scussi ons with Wl | ons and Geor gi a-
Paci fic representatives, perforned those tests on sanpl e tubes at an
exi sting CGeorgi a-Pacific plant in Skippers, Virginia. Thetest results

wer e availabletoall.® That the tubes used at M. Hope and Br ookneal

8 The first stage of those tests -- tests Saint-Gobain was
told involved conditions that were not identical to but that were
equi valent to or nore severe than those expected at the M. Hope and
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di d not performas prom sedinthe warranty does not itself establish
[iability under Chapter 93A.

Wl | ons al so stresses Sai nt - Gobai n' s refusal to acknow edge
concerns rai sed by Dr. Sem er about ADVANCER s ability to surviveina
wood- combust i on at nosphere contai ning al kali netals at the predicted
tenperatures, particularly after the tested tubes showed al kal i net al
deposits. Unfortunately, the district court didnot make any fi ndi ngs
on this issue. This court, viewing the record in the |ight nost

favorable totheruling, see Arthur D. Little, 147 F. 3d at 49 (i nternal

guot ati on marks om tted), finds no attenpt by Sai nt - Gobai n t o conceal

information. At nost, therecordreflects that Saint-CGobai n was overly
optim sticinexpectingthat there woul d be no chem cal -based probl em
with the tubes at M. Hope and Brookneal . That assessnent may have
been m st aken, thus exposing Saint-Gobaintoliability for breach of

warranty, but it i s not onethat establishes the requisite deceptive or
unfair conduct to sustain a Chapter 93A violation.

2. Repl acenent of the Tubes Upon Fail ure

W al soreject Wl lons' argunent that Sai nt-Gobain vi ol at ed
Chapter 93Aby repudiatingits prom setoreplace the tubes when they
fail ed and i nstead "stringi ng Well ons al ong” until Georgi a-Pacific

demanded renoval of all ceram c tubes. The facts anply support the

Brookneal facilities -- revealed no signs of tube deterioration upon
renmoval of the tubes.
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district court's contrary conclusion. The record reflects the
exi stence of alegitinate di spute about what caused the tubes tofail.
The jury's verdi ct that Sai nt- CGobai n was responsi ble for their failure
-- averdict reached after wei ghing a great deal of technical evi dence,
i ncluding conflictingtestinony fromexpert w tnesses for each side --
nei t her establishes the absence of alegitinate di spute nor dictates an
i ndependent finding of Chapter 93Aliability. See Knapp, 640 N. E. 2d at

1106; cf. Quaker State Ol Refining Corp. v. Garrity Gl Co., 884 F. 2d

1510, 1513-14 (1st Cir. 1989) ("The nere fact that def endant di d not
prevail onits counterclainsis nosignal that the counterclains were
groundl ess. ").

Thi s was not a case where the seller continued to w thhold
mat eri al information after the buyer was experi enci ng seri ous probl ens

wi th the product it had purchased. Ci. Canbridge Plating, 85 F. 3d at

769-70. Nor was this a case where one side continuedtorefuseto pay
anounts due under a contract in order "to extract a favorable
settlenment . . . for less than the anount [it] knewthat it owed by
repeat edly prom si ng to pay, not doi ng so, stringing out the process,

and forcing [the other side] tosue.”" . Arthur D. Little, 147 F. 3d

at 55-56; cf. also Commercial Unionlns., 217 F. 3d at 43 (conpany's

refusal to honor reinsurance contract, whichreflected "l engthy pattern
of foot-draggi ng and stringing [the other side] along, withthe intent

(as its own witnesses adm tted) of pressuring [the other side] to
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conprom seits claim-- had the extortionate quality that narks a 93A
violation"). In addition, Wellons never demanded t hat Sai nt - Gobai n
repl ace t he tubes that fail ed, as Sai nt- Gobai n was obligated to do
under the warranty.?®

Wl | ons al so argues that Saint-Gobain's offer to sell atest
bat ch of CRYSTAR at a di scounted price was extortionate. The district
court made no finding as to this offer or its inplications, and so
againwe viewtherecordinthe light nost favorabletotheruling. W
concl ude t hat Sai nt-CGobain's offer refl ected an attenpt to reach sone
agreenent inlight of the situation and of Sai nt-Cobain's rights under
the contract. That is not extortion.?®

I V.

W vacate the district court's decisionto award prejudgnent
interest to Wl lons as of Decenber 31, 1995, and renmand for entry of an
anmended j udgnent awar di ng Vel | ons prej udgnent i nterest as of Decenber
8, 1997, and affirmthe district court's dism ssal of Wllons' Chapter

93A claim

9 In fact, Saint-Gobain maintains that it was in the process
of manufacturing replacenent tubes to fill a request by Georgia-
Pacific to replace failed tubes, but that the order was cancelled
before it was conplete, and that thereafter Wellons told Saint-Gobain
that no solution involving replacement ceram c tubes -- whether
CRYSTAR or ADVANCER -- woul d be accepted.

10 We do not reach Saint-Gobain's contention that its conduct
did not occur "primarily" and "substantially” in Massachusetts as is
required to establish Chapter 93A liability. WMss. Gen. Laws ch.
93A, 8 11; see Arthur D. Little, 147 F.3d at 52.

25



So order ed.
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